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impeached on such conviction by the prosecution. 


JURISDICTIONAL STATEMENT . . 
STATEMENT OF THE CASE .. 
A. STATEMENT OF PROSECUTION'S CASE 
B. STATEMENT OF APPELLANT'S CASE 
STATUTES INVOLVED . « « 
STATEMENT OF POINT . 2. 2 « « 
ARGUMENT e e e e e e e e eo e e e eo e eo e e e e 
A. UNDER LUCK A TRIAL JUDGE MUST PROPERLY 
EXERCISE HIS DISCRETIONARY POWERS IF 
SUCH DISCRETION IS PROPERLY INVOKED . . 
THE APPELLANT HIMSELF PROPERLY INVOKED, 
AS BEST HE COULD, ON HIS OWN BEHALF THE 
DISCRETION OF THE COURT ON THE ISSUE OF 
HIS IMPEACHMENT BY A PRIOR CONVICTION . 
CONCLUSION . . 
TABLE OF _ CASES 


AWKARD v. UNITED STATES, U.S.App.D.C. 
352 F.2d 641, 646 (1965). .. 2... 


JACKSON v. UNITED STATES, 365 F.2d 949 
(DSCs “CLECULE 1966)? eo. ar 6 es We 10 


LUCK v. UNITED STATES, 121 U.S.App.D.C. 151, 

248 F.2d 763 (1965) . . 2. - « « eo 5,6,7,8,9, 
10,11,12,13, 
14,15 


PINKNEY v. UNITED STATES, U.S.App.D.C. 
(No. 19,925, July 8, 1966). . . 2. 2. 2 2 © 2 a 9, 10, 14 


RICHARDS v. UNITED STATES, 89 U.S.App.D.C. 354, 357, 
192 F.2d 602, 605 (1951), cert. denied 342 Us. 
946 (1952) 2... ee : 


FLETCHER SMITH v. UNITED STATES, 259 F.2d 243 
(DoCe Circubt1966)s- 4s cs ww oS eS ee ewe 8 


* TRIMBLE v. UNITED STATES, U.S.App.D.C. 
(No. 19,942, Sept. 15, 1966). . . . « © we 


* ROBERT WALKER v. UNITED STATES, U.S.App.D.C. 
(No. 19,962, June 9, 1966). 2. . . « e we wo « 


* Cases or authorities chiefly relied upon are marked 
by asterisk, 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,051 


ERNEST J. BLAIR, | 
Appellant 

Vv e 1 

| 


UNITED STATES OF AMERICA, 


Appellee | 
BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of conviction follow- 

ing a verdict of guilty on Count 2 of an indictment filed in the 
United States District Court for the District of Columbia on 

October 25, 1965, which charged Appellant, Ernest J. Blair, with 


| 
grand larceny in violation of Title 22 of the District of Columbia 


Code, Section 2201. He was found not guilty on Count 1 of the 


indictment, charging him with housebreaking in violation of 
Title 22 of the District of Columbia Code, Section 1801. 

A judgment of conviction was entered and a sentence of 
three to nine years imprisonment was imposed on March 4, 1966. 


On March 14, 1966, a Judge of the United States District Court 
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for the District of Columbia ordered that the Appellant be author- 
ized to proceed on appeal without prepayment of costs. 

This Court has jurisdiction under Title 28 USCA Sections 
1291, 1294 and 1915, and Rule 37 of the Federal Rules of Criminal 
Procedure. 

STATEMENT OF THE CASE 
A. STATEMENT OF PROSECUTION'S CASE 

The facts of the case, both for the prosecution and the 
defense, are not essentially in dispute. 

In the early morning hours of September 3, 1965, the 
Appellant was found with his companion, David E. Campbell, in an 


alley located behind a restaurant at 610 Seventeenth Street, N. W., 


by Reginald Knight, each carrying a box in his hands. Mr. Knight 


was employed as a security guard by the General Services Adminis- 
tration at the State Department and was on duty at the Windor 
Building located at Seventeenth and F Streets, N. W. 

Mr. Knight asked them what they had in the boxes. They 
answered "whiskey." He told them to put the boxes down, which 
they did. At the same time, Mr. Knight observed a car parked in 
the alley, in which he identified the Defendant, Michael Nicholas. 
He told Nicholas to leave, and he drove away (Tr. 36-38). 

At the trial, Mr. Knight positively identified the three 
defendants, including Appellant, as the persons whom he found in 


the alley (Tr. 39-40). 
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Mr. Knight then called his lieutenant, w 
They investigated, found the building had keen bro 
called the Metropolitan Police (Tr. 38). The Metr 
officers arrived, investigated and found the three 
a car on a parking lot a block or two distant, at 
to the YMCA, The car was identified by Mr. Knight 
one he had seen in the alley. The three defendant 


ately placed under arrest and were, at that spot, 


the car or holding the boxes (Tr. 40-42). 
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 eeaudsnes in 
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Ss were immedi- 
positively 


identified by Mr. Knight as the persons found in the alley, in 


Evidence adduced at the trial from the owner of the 


restaurant located at 610 Seventeenth Street, N. Wee further 


showed that the restaurant had been broken into and that a quan- 


tity of liquor, valued on inventory at $330.00, wa 
11-12). When the two boxes seized by the police i 


were opened, they were found to contain whiskey, 1 


Ss taken (Tr. 
nm the alley 


ater identified 


by restauranteur Richards as belonging to him. The fingerprints 


of the Appellant were found on one of the bottles 


police. 


iseized by the 


Later, two boxes of liquor were found in the apartment 


of Gwendolyn Y. Jackson, an indicted witness altho 


ugh not a 


| 
defendant, who subsequently testified that such whiskey was 


placed there by Defendant Nicholas with her consen 


tt. Said whiskey 


was also testified to be the property of restauranteur Richards. 
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B. STATEMENT OF APPELLANT'S CASE 

The Appellant testified on his own behalf. Essentially, 
his story was that he merely found the four boxes of liquor 
around midnight of September 2 when he went into the alley in 
the 600 block of Seventeenth Street, N. W., in order to use the 
alley as a temporary restroom (Tr. 226). He kicked them, looked 
in and found they contained bottles. Considering them lost and/or 
abandoned property, he went uptown to get somebody to help him 
move them. He ran into the Defendants, Campbell and Nicholas 
(Tr. 227). It was while attempting to move the boxes of liquor 
that the Defendants were stopped by Knight and the subsequent 
investigation and arrests were made. 


While testifying in his own defense, the following 


colloquy, which is the subject of this appeal, occurred between 


the Appellant and the prosecutor: 


Q. Are you the same Ernest Blair who was con- 
victed back in October 1960 for transporting -- 


A. It wasn't October, it was August. Yes, sir, 
I am the same one. I was convicted one time. 


Q. What did you do? 

A. Interstate transportation of a vehicle. 
What? 
Interstate transportation of a vehicle. 


A stolen vehicle? 
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A. Yes, sir. That has nothing to do with this 
case here, sir. 


Q. Pardon me? 
A. That has nothing to do with this case here. 
MR. BLACKWELL: Thank you, sir. 
No further questions. 
THE COURT: You may step down (Tr. 2504251). 
The record reflects that Appellant's counsel below did 


i/ 


not request a Luck hearing prior to the Appellant taking the 


stand, nor did he object to the impeachment questions by the 
| 


prosecution regarding the Appellant's prior conviction. Further, 
the record does not show that he even knew of the prior conviction, 
However, the record is equally clear that the Appellant knew of 
the conviction and that he vigorously objected to being questioned 
concerning it. 
Further, the record shows that an attempt was made to 
impeach Appellant on a single conviction which odcurred six years 
previous for a crime committed by him when he was just out of his 
teens. 
Lastly, the record shows that, despite the Appellant's 
invocation of judicial discretion and objection to being impeached 
for this prior conviction, the Court did not ameveiee its discre- 


tion concerning the admission of said evidence as required by Luck. 


1/ Luck v. United States, 121 U.S.App.D.C. 151 (1965). 
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STATUTES INVOLVED 

1. Rule 52(b), Federal Rules of Criminal Procedure, 
provides: 

Plain errors. Plain errors or defects affect- 

ing substantial rights may be noticed although 

they were not brought to the attention of the 

court. 

2. Section 14-305, District of Columbia Code, as 
amended, provides in part: 

A person is not incompetent to testify, in 

either civil or criminal proceedings, by 

reason of his having been convicted of crime. 

The fact of conviction may be given in evidence 

to affect his credibility as a witness, either 

upon the cross-examination of the witness or by 

evidence aliunde; and the party cross-examining 

him is not bound by his answers as to such mat- 

ters *** (Dec. 23, 1963, 77 Stat. 519, Pub. L. 

88-241, §1.) 

STATEMENT OF POINT 

The Trial Judge erroneously failed to exercise his dis- 
cretionary powers under Title 14, District of Columbia Code, 
Section 305, to exclude evidence of a prior conviction of the 


Appellant when such discretion was properly invoked by the 


Appellant himself when cross-examined by the prosecution. 


A. Under Luck a trial judge must properly exercise 


his discretionary powers if such discretion is properly invoked. 
B. The Appellant himself properly invoked, as best 
he could, on his own behalf the discretion of the court on the 


issue of his impeachment by a prior conviction. 
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ARGUMENT 


The Trial Judge erroneously failed to ex 


| 
discretionary powers under Title 14, District of C 


Section 305, to exclude evidence of a prior convic 
Appellant when such discretion was properly invoke 
Appellant himself when cross-examined by the prose 
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erly invoked, on the question of impeachment: 


The trial court is not required to allow 


ment by prior conviction every time a de 
takes the stand in his own defense. The 
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There may well be cases where the trial 
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2/ Title 14, D.C. Code, Section 305 (1963) reads 
part as follows: 


A person is not incompetent to testify, 
Civil or criminal proceedings, by reason 
having been convicted of crime. The fac 
viction may be given in evidence to affe 
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his answers as to such matters. 


tes, 121 U.S. 


e, Section 305 


ion, if prop- 


impeach- 
fendant 
statute, 
on of a 

he circum- 
ase. 

judge 
helped 
ant's 

that 

dice 

| 
in pertinent 
in either 
|of his 

t of con- 
ct his 

e cross- 
@ aliunde; 
| bound by 


-8- 

founded upon a prior conviction. There may 

well be other cases where the trial judge 

believes the prejudicial effect of impeach- 

ment far outweighs the probative relevance 

of the prior conviction to the issue of 

credibility. This last is, of course, a 

standard which trial judges apply everyday 

in other contexts; and we think it has both 

utility and applicability in this field... 

The matter is [to allow impeachment or not], 

we reiterate, one for the exercise of dis- 

eretion . . . «” 

The underpinning of the Luck decision is the Court's 
reiteration that the goal of a criminal trial is the disposition 
of the charge in accordance with the truth. It recognizes, in 
footnotes 7 and 8 of Luck, supra, the inherent prejudice to the 
accused on the issue of his guilt or innocence by recitation of 
his prior criminal record, and thereby requires the exercise of 
the court's discretion. These cited authorities are in conformity 
with those cf other recent commentators who have loudly condemned 
the use of impeachment under such statutes as that provided in 
Title 14, D.C. Code, Section 305. See "Procedural Protections 


of the Criminal Defendant -- A Reevaluation of. the Privilege 


Against Self-incrimination and the Rule Excluding Evidence of 


Propensity to Commit Crime," 78 Harv. L. Rev. 426, 440-42 (1964); 


“Other Crimes Evidence at Trial: Of Balancing and Other Matters," 
70 Yale L.J. 763, 778 (1961): Ladd, "Credibility Tests - Current 
Trends," 89 U.Pa. L. Rev. 166, 191 (1940); Uniform Rule of Evidence 


21. 
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This Court itself, subsequent to Luck, used the strongest 
language possible to show the importance of a trial judge exercis- 


ing cautious discretion before allowing impeachment as provided 


for in the statute. It set out at length, citing author ities, 


the reasons why the sound exercise of discretion is necessary. 
Pinkney v. United States of America, U.S.App.D.C. (No. 
19,925, July 8, 1966),the Court had this to say: 


This court has recognized that evidence of prior 
convictions must be received with caution, for 
such evidence "not only permits the prosecutor 

to throw doubt upon the defendant's testimony 
regarding the facts of the case being tried, but 
also may result in casting such an atmosphere of 
aspersion and disrepute about the defendant as to 
convince the jury that he is an habitual | ilaw- 
breaker who should be punished and confined for 
the general good of the community." Richards Ve 
United States, 89 U.S.App.D.C. 354, 357, 192 F.2d 
602, 605 (1951), cert. denied, 342 U.S. 946 (1952). 
Even cautionary instructions "cannot prevent the 
jury from considering prior actions in deciding 
whether appellant has committed the crime charged. 
The courts need not rest on the assumption that 
juries can compartmentalize their minds and hear 
things for one purpose and not for another." 
Awkard v. United States, ___ Vere App.D.C. ____ 
__ 352 F.2d 641, 646 (1965) .> 


5 "Recent jury studies" indicate that juries 
“failed to segregate evidence of a prior jrecord 
introduced for impeachment purposes and used it 
instead as an indication that the defendant 

‘was a bad man and hence was more likely jthan 

not guilty of the crime for which he was /then 
standing trial.'" Note, Procedural Protections 
of the Criminal Defendant - A Reevaluation of the 
Privilege Against Self-Incrimination and ‘the Rule 
Excluding Evidence of Propensity to Commit Crime, 
78 Harv. L. Rev. 426, 441 (1964). (Footnote 
omitted.) 
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We can conclude from the foregoing, then, that this 
Court recognizes two propositions: 

1. The possibility of impeachment of a defendant may 
well prevent a fair disposition of the charge by preventing the 
jury from hearing his side of the story, since a defendant's fear 
of the prejudice which will occur upon impeachment impedes, and 
might very well often deter, him from testifying. 

2. The outright and inherent prejudicial effect im- 
peachment might have could well, in some cases, outweigh the 
probative relevance of the impeachment procedure on the issue of 
the defendant's credibility. 

This being the case, this Court in Luck, supra, and 
Pinkney, supra, has held that, prior to impeachment of the defend- 
ant (either before he takes the stand, or after he takes the stand 
and while he is under cross-examination), the court should, albeit 
must, exercise the discretion available to it under Title 14, D.C. 


Code, Section 305, provided the court's discretion is properly 


invoked, Luck v. United States, supra; Pinkney v. United States, 


supra; Robert Walker v. United States, U.S.App.D.C. F 


(No. 19,962, June 9, 1966); Jackson v. United States, 365 F.2d 949 
(D.C.Cir. 1966);, and Fletcher Smith v. United States, 259 F.2d 243 
(D.C.Cir. 1966). 

In exercising its discretion, the test the court should 


use is its historic one: whether or not in the proper judicial 


<1 
administration of its trial procedure, truth would best be served 
by allowing impeachment [for the issue of credibility] or pro- 


hibiting impeachment because the lack of any true probative rele- 


vance of impeachment is far outweighed by the inherent prejudicial 
effect impeachment would have on the issue of the guilt or inno- 
cence of the accused. The suggested criteria to be used are also 
set out by this Court in Luck, supra, at p. 157. 
B. THE APPELLANT HIMSELF PROPERLY INVOKED, 


AS BEST HE COULD, ON HIS OWN BEHALF THE 
DISCRETION OF THE COURT ON THE ISSUE OF 


HIS IMPEACHMENT BY_A PRIOR CONVICTION 


Admittedly the invocation of judicial discretion on the 
impeachment issue is most timely and properly invdked prior to 
the appellant taking the witness stand. See Luck |v. United States, 
supra, at p. 156, footnote 7; Walker v. United States, supra. 
However, both cases also provide that the issue may be raised at 
| 
the time when the defendant is testifying. In Trimble v. United 
States, ___ U.S.App.D.C. _ ss (No. 19,942, September 15, 1966), this 
Court also tacitly approved of the issue being properly raised 
while the defendant is under cross~-examination. 

In our case the record is clear that Appellant's counsel 
at no time prior to the Appellant's taking the eeand sought a ruling 
by the Court on the issue of impeachment. It is further also 
equally clear that he did not even object to the Appellant being 


impeached. In fact, the record is silent as to whether or not 
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Appellant's counsel below even knew of the Appellant's prior 
conviction, had advised him of the possibility of impeachment if 


he testified, or even knew of the ruling made by this Court in 


the Luck case a, few months prior to this trial. 


Notwithstanding the silence of the record as regards 
Appellant's counsel on this issue, the Appellant himself forth- 
rightly spelled out his objection to being questioned on the fact 
of his prior conviction. Assuming his ignorance of Luck, he, more 
than anyone else, knew the insidious and inherent prejudice to 
himself on the ultimate issue of his guilt or innocence of the 
particular charges for which he was being tried that this prior 
conviction could have with the jury. He didn't have to have read 
Pinkney, Luck and the authorities cited therein to know what damn- 
ing effect this impeachment was possibly having on the minds of 
the jury at that moment: the human experience process, once a 
criminal, always a criminal; he stole once, he'd steal again. So, 
not once, but twice, he pointed out clearly to the prosecutor 
that he didn't see what the prior conviction had to do with his 
guilt or innocence in this case. We submit that, despite the in- 
action of his own counsel, he, in this case, told the Court, the 
prosecution and his own attorney that he was objecting to this fact 
being brought before the jury. We submit that, absent the assist- 
ance of his own counsel, the Court itself, at the point of the 


Appellant's objection, should have, because of the vast importance 


-13- 
which impeachment can have on the proper administration of justice 


and the seeking of truth on the ultimate issue of |the guilt or 


innocence of the accused of the crime charged, called a bench 


conference with counsel and requested that counsel for the 


| 
Defendant take up the issue raised by the Appellant himself. 

This invocation of the Judge's discretion under the Luck 
doctrine by the Appellant himself was timely. Is jhe to have been 
expected or required to invoke Luck himself prior |to testifying, 
absent his counsel's assistance? Is he to require the prosecution 
to seek a bench conference as in Walker, supra, before he objects? 
Or did the semi-literate Defendant object as soon jand as timely as 
he could when the matter was raised by the prosecution? The 
Appellant did the very best he could for himself under the circum- 
stances. We submit that his language, twice reiterated, "That has 
nothing to do with this case here," put the Gouré| ane both attor- 
neys, prosecution and defense, on notice that he was objecting to 
the use of his single prior conviction for impeachment purposes. 
Paraphrased, he said, "I don't want the evidence before the jury." 
This Appellant had, at that point, the right to a/discretionary 
ruling by the Judge under the suggested Luck test/and the applica- 
tion of its criteria as to whether or not this conviction should 
have been allowed to be presented to the jury. | 

Admittedly, his own objection came late/in the sense 


that his record was already before the jury. Yet/his rights under 
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Luck cannot be dissipated by his own counsel's inaction when he 
himself, on the record, has indicated as articulately as he could 
and as timely as he could that he desired a hearing and ultimate 
ruling on the issue. 
The fact is that, despite Appellant's objection, the 
Trial Judge did nothing. If the court had exercised its discre- 


tion at that point, if by way of a bench conference (Trimble, supra; 


Walker, supra), or out of the presence of the jury (Luck, supra), 


using the test and criteria of Luck, supra, (see pp. 10 and 11 of 
this brief), the Court might have sustained the use of the prior 
conviction for impeachment purposes by the prosecution; or, after 
consideration, he might have decided he would not have allowed use 
of the conviction for impeachment under the facts and circumstances 
of the case, In that event he should have granted the Defendant a 
mistrial. 
CONCLUSION 

Under Luck and Pinkney, for the proper administration of 
justice, the trial court has an obligation to exercise its discre- 
tion by excluding or admitting evidence of prior convictions, if 
such discretion is invoked. This Appellant timely and properly 
objected to the prosecution impeaching him for a single prior con- 
viction -- a conviction resulting from a crime which he committed 
in the remote past while a young man barely out of his teens. 


The Trial Court failed to exercise such discretion. 
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This being the case, we submit the Court 


erred by fail- 


ing to exercise such discretion. We submit, therefore, that it 


committed error in the case and that said error requires reversal. 


In the alternative, we request the Court to remand 


ithe case to the 


Trial Court for a hearing under the provisions of Luck and under 


the test and suggested criteria outlined therein, as to whether it 


would have allowed or prevented impeachment. If it would have 


prevented impeachment, a new trial should be ordered. 


Respectfully submitted, 


— 
Patrick C. O'Donoghue 


(Appointed by this Court) 


a Lene 


Martin F., O'Dono 
1912 Sunderland 


yhue, Jr. 
|Place, N. W. 


Washington, D. c. 20036 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented: 


May appellant claim as reversible error the impeach- 
ment of his credibility by evidence of one prior felony 
conviction where appellant took the stand at trial with- 
out requesting a Luck hearing, and defense counsel made 
no objection whatever to the impeachment, and appellant 
readily answered the question concerning his prior con- 
viction, but added that it had nothing to do with the 
instant case? 
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COUNTERSTATEMENT OF THE CASE 


Appellant was indicted with three others! in a two- 
count indictment charging housebreaking and grand lar- 
ceny (22 D.C. Code §§ 1801, 2201). After pleading not 
guilty. he was tried by jury with two co-defendants. 
Each was found guilty of larceny, but not guilty of house- 
breaking. Appellant was sentenced to imprisonment for 
three to nine years. From this conviction, appellant has 
been allowed to appeal without prepayment of costs. 


The fourth defendant, a female, Gwendolyn Y. Jackson, was 
severed before trial and testified at trial as a Government witness. 


(1) 


2 


At approximately 3:30 on the morning of September 
8, 1965, General Services Administration guard Reginald 
Knight came upon an automobile parked in an alley be- 
hind some government buildings on 17th Street. N.W. 
Knight asked the driver of the car what he was doing 
there and was told by this man that he was waiting for 
someone. Knight told the driver to wait in the street and 
the automobile departed. When Knight continued on be- 
hind the building, he discovered two men, each carrying 
a box. In response to the guard’s question as to what 
they had in the boxes, the men replied that it was liquor, 
which they claimed they had found in the alley. Knight 
told them to set the boxes down and leave. (Tr. 36-38.) 

After the two men left. Knight telephoned his office 
about the incident and a G.S.A. guard lieutenant joined 
Knight in the alley. The lieutenant and Knight sur- 
veyed the area and discovered that the building next to 
the government building had been broken into; the Metro- 
politan Police were summoned. (Tr. 38.) 

Private William Suter of the Metropolitan Police De- 
partment and his partner received a radio run at ap- 
proximately 4:18 a.m. on September 3. 1965. to respond 
to the alley in the rear of the 600 block of 17th Street 
(Tr, 102-103). The radio message reported housebreak- 
ers running south in the alley (Tr. 117). Upon arrival 
in the block, Officer Suter’s partner got out of the police 
car at the corner of 18th and G Streets to go through a 
pedestrian alley. Officer Suter drove up G Street, turned 
into the alley and then into a parking lot. He immedi- 
ately saw four persons sitting in an automobile. which 
had one of the doors open, and was parked at the rear 
of the lot. (Tr. 103, 116.) When the headlights of the 
police car flashed on the parked car, the occupants ducked 
out of sight (Tr. 116-117). The officer drove his car in 
front of the parked car to prevent it from being moved. 
He radioed that he had some suspects and needed help 
(Tr, 103), and ordered the suspects out of the car (Tr. 
104). Meanwhile. other policemen. the G.S.A. guard and 
the lieutenant arrived (Tr. 104). 
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* Miss Jackson testified that she had given Permission to one of 
appellant's co-defendants to Put some liquor in the basement of 
her home early that night (Tr. 76-77). 
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Suter and Quigley also identified appellant and his co- 
defendants at trial as the men that Were apprehended and 
arrested in the parking lot shortly after the housebreak- 
ing was discovered (Tr. 103-104. 136-137). A finger- 
print expert from the Identification Bureau of the police 
department testified that he had discovered a latent fin- 
gerprint of appellant on one of the liquor bottles found in 
the alley behind the restaurant (Tr. 175-179). 

At the close of the Government’s case, appellant’s mo- 
tion for judgment of acquittal was denied (Tr. 186-193). 
Whereupon. appellant and his co-defendants each took the 
stand. Appellant admitted that the G.S.A. guard had 
discovered him and a co-defendant in the alley each car- 
rying a box of liquor. but he contended that he had found 
the boxes of liquor earlier that night when he had gone 
into the alley to urinate. and that he had enlisted his co- 
defendants to go back to the alley with a car to pick up 
the liquor (Tr, 225-228). He further testified that at the 
guard’s request they put the boxes down and left the 
alley, but later. when they decided to return for the boxes, 
he and his co-defendants were arrested soon after driving 
into a parking lot near the alley (Tr. 228-230). During 
cross-eXamination. appellant was impeached. without ob- 
jection. by a 1960 conviction for interstate transporta- 
tion of a stolen vehicle (Tr. 250). 

Appellant’s motion for judgment of acquittal was re 
newed and denied (Tr. 290). After being instructed, the 
jury deliberated and returned a verdict of guilty of lar- 
ceny and not guilty of housebreaking as to appellant and 
each of his co-defendants (Tr. 318-319). 


STATUTES INVOLVED 


Title 14, District of Columbia Code, Section 305. pro- 
vides: 


A person is not incompetent to testify. in either 
civil or criminal proceedings, by reason of his hav- 
ing been convicted of crime. The fact of conviction 
may be given in evidence to affect his credibility as 


~ 


D) 


a witness or by evidence aliunde; and the party 
cross-examining him is not bound by his answers as 
to such matters. To prove the conviction of crime 
the certificate. under seal. of the clerk of the court 
wherein proceedings containing the conviction were 
had, stating the fact of the conviction and for what 
cause, is sufficient. 


Title 22. District of Columbia Code, Section 2201. pro- 
vides: 

Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or 
upward. including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years. 


SUMMARY OF ARGUMENT 


This Court has stated that there is room for the trial 
court to exercise its judicial discretion under the im- 
peachment statute. Subsequent decisions have made it 
clear that it is incumbent upon defense counsel to invoke 
that discretion. Here. defense counsel did not request the 
trial court to exercise its discretion, and appellant, with- 
out objection by defense counsel. readily acknowledged a 
prior felony conviction adding that it had nothing to do 
with this case. Now. on appeal. appellant attempts to 
characterize his statement as an objection and an invoca- 
tion of the trial court’s discretion. However, this over- 
looks the fact that the so-called objection fulfilled none of 
the purposes for which such an objection is made and in 
no sense was a valid objection such as to invoke the 
court’s discretion. Moreover, the jury heard appellant’s 
story and, with regard to possible prejudice, it is notable 
that the jury reached exactly the same verdict as to ap- 
pellant as it did with regard to appellant’s co-defendants. 
who also took the stand and were not impeached with a 
prior conviction, 
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ARGUMENT 


I. The trial court did not abuse its discretion where ap- 
pellant was impeached with a prior felony conviction 
when defense counsel had not requested the trial court 
to invoke its discretion, nor did he object to the im- 
peachment question. 


The sole point raised on appeal is the impeachment of 
appellant’s credibility with a prior conviction during 
cross-examination.* In Luck v. United States, this Court 
said that the impeachment-by-prior-conviction statute, 14 
D.C, Code § 305. allowed room for the play of sound dis- 
cretion on the part of the trial court. to be exercised ac- 
cording to the circumstances of the case as they unfold 
at trial. Subsequent decisions of this Court have made it 
clear that it is incumbent upon the defendant’s counsel 
to invoke that discretion. Covington v. United States, 

U.S. App. D.C. . 370 F.2d 246 (1966); Hood 
v. United States, U.S. App. D.C. ——. 365 F.2d 
949 (1966): Walker v. United States. U.S. App. 
D.C. ——. 363 F.2d 681 (1966); see Stevens v. United 
States, —— U.S. App. D.C. ——. 370 F.2d 485 (1966). 
The Court has further stated that even when Luck is 
cited to the trial judge. an objection is only the beginning 
of the discretionary process. Hood v. United States, 
supra. 

Here. as in Covington. there was no objection raised 
by appellant’s trial counsel. nor was there a request to 
the trial judge to exercise his discretion. Appellant took 
the stand without seeking a ruling on the possible use of 
his criminal record. After his direct testimony and at 
the end of cross-examination, the prosecutor asked appel- 
lant if he acknowledged his prior conviction for inter- 
state transportation of a stolen motor vehicle. Appellant. 


* The jury was fully instructed at trial that appellant’s prior con- 
viction was admitted into evidence solely for the purpose of aiding 
them in determining his credibility (Tr. 300). 


*121 U.S. App. D.C. 151, 348 F.2d 763 (1965). 
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without objection. readily admitted the prior conviction 
and stated that it had nothing to do with the instant 
case.* Apparently, appellant concedes this settled princi- 
pal, i.e, that he cannot fault the trial judge for an al- 
leged abuse of discretion, which discretion appellant did 
not even invoke. For, on appeal, appellant attempts to 
characterize the appendage to his response at trial (“That 
has nothing to do with this case here”), as articulating 
an objection to the question and an invocation of the trial 
court’s discretion. We submit that the argument is 
plainly without merit.® 


*The colloquy between the prosecutor and appellant was as 
follows: 


Q Are you the same Ernest Blair who was convicted back 
in October 1960 for transporting— 

A It wasn’t October, it was August. Yes, sir, I am the 
same one. I was convicted one time. 

Q What did you do? 

A Interstate transportation of a vehicle. 

Q What? 

A Interstate transportation of a vehicle. 

Q_ A Stolen vehicle? 

A Yes, sir. That has nothing to do with this case here, sir. 

Q Pardon me? 

A That has nothing to do with this case here. 

(THE PROSECUTOR]: Thank you, sir. No further ques- 
tions. 

THE COURT: You may step down. 


® For a court to hold that a defendant, who is represented by coun- 
sel, is free to object, sua sponte, to any question put to him during 
examination would lead to a chaotie result. Even if appellant’s 
statement could be said to be an objection to the prosecutor’s ques- 
tion, this overlooks the fact that the question had already been 
answered before the so-called objection was raised and it is clear 
that an objection must be made before the question is answered in 
order to begin the discretionary process. Hood v. United States, 
supra. And it was indicated in Covington that appellant’s trial 
counsel is expected to make the objection. —— U.S, App. D.C. at 
, 370 F.2d at 247. Moreover, appellant’s statement cannot be 
looked upon as an objection since the function of an objection is to 
prevent the admission of evidence, which is considered to be im- 
proper, before the court has had time to rule on its admissibility. See 
United States v. Indiviglio, 352 F.2d 276 (2d Cir. en bane 1965). 
cert. denied, 383 U.S. 907 (1966), The general rule is that an objec- 
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Appellant did take the stand in this case so that the 
jury was not deprived of his story. Furthermore, with 
regard to possible prejudice, it is notable that the jury 
reached exactly the same verdict with regard to each of 
his co-defendants, who also took the stand and were not 
impeached with prior convictions, 


CONCLUSION 


WHEREFORE. it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOEL D. BLACKWELL, 
Assistant United States Attorneys. 


ROBERT S. BRapy, 
Special Assistant 
United States Attorney. 


tion to the admissibility of evidence in a criminal prosecution should 
be made at the time the evidence is offered. Skiskowski v. United 
States, 81 U.S. App. D.C. 274, 158 F.2d 177 (1946), cert. denied, 
sub nom. Quinn v. United States, 330 U.S. 822 (1947); Fuller v. 
United States, 53 App. D.C. 88, 288 Fed. 442 (1923). In the instant 
case, appellant readily admitted his prior conviction before he made 
his statement. Appellee views the statement as being more in the 
nature of a tempering remark by appellant who was seeking to 
lessen the effect of impeachment before the jury. Consequently, 
appellant’s statement was in no sense a valid objection such at to 
invoke the trial court’s discretion. It fulfilled none of the purposes 
of such an objection. And without an objection, this Court has 
refused to find plain error, under Fed. R, Crim. P. 52(b), where 
the trial court has not exercised its discretionary power to exclude 
the impeachment evidence when not called upon to do so. Coving- 
ton Vv. United States, supra; Walker v. United States, supra, 
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